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DETAILED ACTION 

Applicants' arguments, filed December 18, 2008, have been fully considered. 
Rejections and/or objections not reiterated from previous office actions are hereby 
withdrawn. The following rejections and/or objections are either reiterated or newly 
applied. They constitute the complete set presently being applied to the instant 
application. 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office Action. 

Claim Rejections - 35 USC § 103 (Previous Rejection) 

Claims 1- 10 were rejected under 35 U.S.C. 103(a) as being unpatentable over 
Hinz et al. (US Patent No. 5,785,962) and further in view of Fath (UK Patent Publication 
No. GB 2321595 A). This rejection is maintained, and based on applicant's 
amendment, is now applicable to claims 11-14 and 17-22. 
Applicant's Arguments 

Applicant argues Hinz and Fath are silent in respect to (i) the use of two 
compositions for the treatment of hair and (ii) reduction in signs of bending of treated 
hair. Applicant's arguments have been fully considered but they are not persuasive. 
Examiner's Response 

The use of a shampoo and conditioner together is simply a matter of common 
sense. Note that KSR v. Telefex . 82 USPQ2d 1385, 1397 (U.S. 2007) has relaxed the 
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requirement for an explicit teaching in the prior art where the modification is simply a 
matter of applying common sense. 

Because the combination of compositions comprises the same ingredients as 
recited in the instant claims, one of skill in the art would reasonably conclude that the 
combination would reduce the signs of bending of treated hair. Furthermore, this is not 
a limitation of the instant claims and therefore the references do not have to specifically 
teach this property to encompass the instant claims. 

Moreover, Applicant has not done a proper comparison of the compositions of 
Hinz and Fath with the system of the instant claims. Applicant has not compared the 
shampoo of Hinz in combination with the conditioner of Fath, therefore an argument that 
a combination of the references would not encompass the limitations of the instant 
claims is not supported. 

In regard to new claims 11-14 and 17-22, Hinz et al. disclose component (c) in 
the composition in an amount of 1 .00 in example 2, column 5. Fath discloses 
component (b) lactic acid in the composition in an amount of 0.2 wt. % and component 
(c) glycerol in an amount of 0.50 wt. % in example 5, p. 13. 

In regard to the pH when diluted with 20 times the weight with water, the 
compositions of Hinz (example 2) and Fath (example 5) are diluted to at least 20 times 
the weight of the components (a), (b) and (c) and the pH disclosed by Hinz is in the 
range of 4 to 7 and the pH of Fath is from 2 to 7. 

A prima facie case of obviousness exists where the claimed ranges and prior art 
ranges do not overlap but are close enough that one skilled in the art would have 
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expected them to have the same properties. See MPEP 2144.05. Consequently, it 
would have been obvious to one skilled in the art to reasonably expect the disclosure of 
Hinz et al. of a pH of 4 to have substantially the same properties as the claimed pH 3.9. 

The prior art, Fath, discloses a pH of 2 to 7. Thus, the prior art differs from the 
instant claims insofar as it does not disclose the particular endpoints recited therein, i.e. 
3 to 3.9. It is well-settled; however, that even a slight overlap in range establishes a 
prima facie case of obviousness. In re Peterson , 65 USPQ2d 1379, 1382 (Fed. Cir. 
2003). Accordingly, it since an overlap plainly exists here; it would have been obvious to 
have selected values within the overlap, consistent with the reasoning of the Peterson 
decision. 

Therefore the combination of the references applies to the newly submitted 
claims. 

New Rejection 

Claims 15 and 16 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Hinz et al. (US Patent No. 5,785,962) in view of Fath (UK Patent Publication No. 
GB 2321595 A) and further in view of Doi et al. (US Patent No. 6,923,954). 

Hinz et al. in view of Fath as previously discussed differ from the instant claims 
insofar as the do not disclose the claimed aromatic alcohol or alkylene carbonate. 

Doi et al. which is directed to a hair composition disclose a composition 
comprising organic solvents, i.e. benzyl alcohol, cinnamyl alcohol, ethylene carbonate 
and propylene carbonate (column 8, lines 29-39). Doi et al. disclose the use of these 
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organic solvents improve the feeling upon use, luster and suppleness (column 8, lines 
59-61). 

It would have been obvious to one of ordinary skill to have used the claimed 
organic solvents in the compositions of Hinz et al. in view of Fath motivated by the 
desire to use a component that improves the feeling upon use of the composition as 
disclosed by Doi et al. 

No claim is allowed. 

Conclusion 

Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to NANNETTE HOLLOMAN whose telephone number is 
(571) 270-5231 . The examiner can normally be reached on Mon-Fri 800am-500pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Frederick Krass can be reached on 571-272-0580. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/N. HV 

Examiner, Art Unit 1612 
/Frederick Krass/ 

Supervisory Patent Examiner, Art Unit 1612 



